V= WATERWATCH

PROTECTING NATURAL FLOWS IN OREGON RIVERS

January 21, 2010

Water Rights Section

Water Resources Department
725 Summer Street N.E., Suite A
Salem, OR 97301

Re: Comments, Applications R-87387, G-17171, S8B87R.J. & Susan Claus, 86 in-channel reservod8,55 AF
John Day River Basin

Dear Water Rights Section,

WaterWatch of Oregon and the Native Fish Socieapkhyou for the opportunity to comment on appliwasi R-
87387, G-17171, S-87388 in the name of R.J. andrSGtaus. WaterWatch is a nonprofit river conseovagroup
dedicated to protecting and restoring Oregon'ssiv&Ve have over 800 members throughout the $tefeding some
the John Day River Basin. The Native Fish Sociblfy) protects and restores native, wild fish amdf thabitats in the
Pacific Northwest. NFS works with public agencies governments to get native fish conservationcpdiimplemented
and to ensure that native fish policies are indetfdwed once implemented. NFS has 600 member2@nalunteer
River Stewards covering more than 50,000 squaresnoil Oregon and Washington watersheds.

The Clauses have submitted one reservoir applittdi@ppropriate 200.55 AF of water at eighty gings of
diversion into eighty six reservoirs. They havsadubmitted a secondary surface water right tertlivater from these
reservoirs for irrigation, as well as one applioatfor ten wells to be used for reservoir mainteeaand supplemental
irrigation. The proposed use is fish culturegation, livestock and wildlife uses. The WRD'diiali review has found
that 146.74 AF of water is available for storagerfrNovember through April 14 of each year.

WaterWatch and the Native Fish Society submit tflewing comments in opposition to these appligadio

1. Theproposed usewill be detrimental to the public interest because the state Scenic Waterway analysis
for these applicationsis flawed.

The proposed reservoirs are above the John DaySé&terway. The State Scenic Waterway Act deslérat
the highest and best uses of the waters withiata stenic waterway are recreation, fish, and iféldises. ORS
390.835(1). The Act mandates that the free-flowdhgracter of these waters be maintained in qiestiecessary for
recreation, fish and wildlife. 1d. WRD rules sieally state that "[a]llocations to new out-ofrsam uses in and above
State Scenic Waterways shall not interfere withntiaéntenance of flow levels necessary for the pegpmf the Scenic
Waterways." OAR 690-410-070(2)(g).

a. To ensure that the John Day Scenic Waterwaysflire protected, the WRD should have used a 100%
exceedence level for its water availability reviefithe reservoir application.The WRD evaluated the reservoir
application at a 50% exceedence level. Under aueliew, the WRD can only assure that scenic watgflows are
met for the months in question 50% of the timeatTheans that 50% of the time they are not being rnide Act does
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not allow new appropriations if scenic waterwayi#oare not being met, perid@hus, to determine if any flows are
available above the scenic waterway flows that walibw this application to move forward, the WRIiibsald evaluate
the application at a 100% exceedence level. Evvan 80% exceedence level, there is no water dlaitkuring nine
months of the year%ee WRD water availability model for Thirtymile Creek, water available only Jan, April and May,
which for this application would result in a limited season of January and April 1-14 only)).

b. The WRD can only issue a water right aboveeais waterway for limited uses of livestock ananaun
consumption, and only upon a number of findingisie Scenic Waterway Act sets forth a numberrafifigs that must be
met before a new water right can be issued withimbove a scenic waterway. In addition to limitthg use to livestock
and human consumption, the WRD must make a findfngecessity and a finding that the use will ngh#icantly
impair the free-flowing character of these wategsassary for recreation, fish and wildlife. ORE®.B35(6). The initial
review for the three applications (R-87387, G-17Xfid S-87388) do not appear to apply this sectidhe statute to
these applications. This is in error and needsetpart of the upcoming PFO evaluation of theseetlapplications.

c. The John Day River Basin Plan requires theieqmt to show that the use of water will not carifivith
existing instream fish life, wildlife, or recreatizses. Under OAR 690-80-060(4)(k)(D), the WRD can issugermit for
appropriation of water (groundwater or surface wataly if, among other things, the applicant shalat the use of
water will not conflict with existing instream fidife, wildlife or recreation uses. The applicéwats not made this
showing as of the date of these comments.

d. To ensure that the John Day Scenic Waterwaysflare protected, if a permit is issued it shod@d b
conditioned ta equir e requlation if scenic waterway flows are not beingtmThe Initial Review for the reservoir permit
does state that the use of water is contingent gpenic waterway flows being met and outlines & dandition of use
to capture this sentiment. We support the inclusifthis finding and a condition to address thiswever, while the
draft condition says the use of water is continggrun scenic waterway flows being met and thater is required to
monitor streamflows and discontinue storage whenisavaterway flows are unmet, the draft conditivzen goes on to
say that “in addition, the Watermaster nragulate storage under this right if it is detered by the Department that the
flows listed below are unmet.” The “may” shoul & “shall”. As we have seen in the Deschutempasnditions
regarding scenic waterway flows that state the WRBY" regulate have resulted in no regulatory atctiy the WRD
and threats of lawsuits by permit holders if intfdbe WRD does regulate (i.e. Jan Wick of Avion ¥/dDistrict asserted
this in a public meeting of the Deschutes Basin Mymup in 2009). The Scenic Waterway Act is ¢léaws must be
protected. WRD has a duty to require regulatidtoif’s are not being met and the scenic waterwangitimn should
clearly reflect this.

2. The WRD cannot authorize an action that resultsin the take of a specieslisted under thefederal
Endangered Species Act.

Mid-Columbia wild summer steelhead are listed urtde federal Endangered Species Act (ESA) aseatbned
species. Steelhead spawn and rear in ThirtymiéekCand its tributaries during the late winter aady spring of the
year, at the same time that the WRD has indicatétd initial Review that the proposed the divensid water for this
application would be allowed. Appropriating waflerm these streams during this time of year andtaanting in-
channel storage reservoirs could have a seriousrselimpact on listed steelhead and their habithis impact may
occur even if the streams in question are seasboahg wet cycles, even seasonal streams cangeavitical habitat
for steelhead and other salmonids. Adult steellgtdenture into these small streams to spawnthedry will migrate
downstream as water flows decrease.

a. The ESA prohibition against take of listed species.

The ESA prohibits all actions that cause a “tatdedn endangered species. 16 U.S.C. § 1538(a)(1)(Be ESA
defines “take” as “to harass, harm, pursue, himttps wound, Kill, trap, capture, or collect, oraibempt to engage in any
such conduct.” Section 3(19), 16 U.S.C. 8§ 1532(I®)ngress intended the term “take” to be definatie “broadest

! In fact, the Scenic Waterway Act has an outrigbhbition of new water right appropriations, witmited exception for livestock
and human consumption. The statute does not Ihisitrestriction to times when scenic waterway fl@ars not being met. ORS
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possible manner to include every conceivable wayihich a person could harm or kill fish or wildlif S. Rep. No. 307,
93“Cong., 1 Sess. 1, reprinted 1973 U.S. Code Cong. & Admin. News 2989, 2995.

The take prohibition applies only to endangerestigs but under § 4(d), 16 U.S.C. § 1533(d), meagtiended
to threatened species by regulation. National MaFisheries Service promulgates 4(d) rules oreeigp by species
basis and adopted a 4(d) rule making the take Ipitadn applicable to several evolutionarily signént units of west
coast salmon and steelhead that became effectidanimary of 2001. 65 Fed. Reg. 42,422 (July 100R0The Fish and
Wildlife Service (FWS) has extended the take pritioity by regulation to all threatened species uridgurisdiction.

NMFS, responsible for ESA listed marine species@ean going fish including salmon, has defineattii’ by
regulation to include:

significant habitat modification or degradation afictually kills or injures fish or wildlife bygmificantly
impairing essential behavioral patterns, includingeding, spawning, rearing, migrating, feedingtwltering.

50 C.F.R. § 222.102.

FWS has similarly defined harm as including:
significant habitat modification or degradation wdé actually kills or injures
wildlife by significantly impairing essential behaval patterns,
including breeding, feeding or sheltering.

50 CFR § 17.3.

“Take” is also defined to include harassment détisspecies. FWS regulations define “harass” as
an intentional or negligent act or omission whiobates the likelihood of injury to wildlife by anyiag it to such
an extent as to significantly disrupt normal bebealdi patterns which include, but are not limitedkieeding,
feeding or sheltering.

50C.F.R. §17.3.

b. The 86 water withdrawals under the reservoitieafion are likely to cause the “take” of listadH.

The use of water under the proposed reservoiicgtion is likely to result in the take of listeid. For example,
the significant streamflow reductions and dewatgohthe stream resulting from the proposed watdrdsawal to fill 86
reservoir, as well as the construction of theseruirs across the stream channel, is likely taltés “significant habitat
modification or degradation which actually killsiajures fish or wildlife by significantly impairoessential behavioral
patterns, including breeding, spawning, rearingrating, feeding or sheltering.” 50 C.F.R. § 2221

c. WRD cannot authorize actions that result intéhe of listed fish.

A long line of cases supports the Federal Dis€iotirt ruling in_Pacific Rivers Council v. Brow@iv. No. 02-
0243-BR, Opinion and Order (D. Or. Dec. 23, 2002} the Oregon State Forester can be found liabl&ke if the
activities authorized by him harm or harass adisigecies. Plaintiffs there alleged that the Onegate Forester was
violating § 9 of the ESA by authorizing clear cuogfion private industrial forest lands on high s#tks that would cause
take of threatened coho. The court found thahpfés’ allegations were sufficient to state a olahgainst the State
Forester for violation of the ESA. See also, $edttdubon Society, et al. v. Sutherla@tder Granting in Part and
Denying in Part Plaintiffs’ Motion for Preliminaipjunction (W. Dist. Wa. Aug. 1, 2007) (2007 WL 2Z256) (enjoining
state authorized logging on private timber lanébur Northern spotted owl circles based on ESA.8®)e same liability
rests with the WRD here because the water withdraleabuilding of 86 instream dams and associatgidities that
result from an agency permit are likely to resnilthie take of listed fish.
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3. The proposed usewill be detrimental to the public interest because the WRD did not consider or
propose protection of peak and ecological flows necessary for federally listed species and other river values.

ODFW has developed a peak flow guidance policynieffort to help the WRD in its water allocatiorc@gons,
especially in regard to new applications. We sawnention of this peak flow guidance policy, noy amalysis of the
peak flows or ecological flows needed for this egsin the Initial Review.

The WRD analyzed these applications at a 50% exteedevel. As the 50% exceedence level repretiants
exception to the 80% exceedence level, the WRDahdaty to look at instream flow protections beyeasthblished
instream water rights and scenic waterway flows fithes specifically call upon the WRD to look abtective measures
such as by-pass flows and seasons of use that \wootiect flows needed to support public uses. @8B-410-
070(2)(c). WRD rules give WRD wide discretion ngdorporate the analysis of instream values intwéter availability
analysis beyond those afforded by instream wagiitsi See e.g. OAR 690-410-030(1), 2(a). Moreover, where
streamflows have been depleted to the point thialiguses have been impaired, such as they hawe idlohn Day, the
WRD is directed to develop and implement methodes$tore flows. Id. at (1).

Given the implications for a federally listed sgexithe WRD should conduct a peak flow and ecotbdjiaw
analysis, and, if the application is approved,dtteonditions to the permit that protect peak flows

4. The proposed use will be detrimental to the publicinterest because the proposed measur ement
conditions areinadequateto protect the resource

The conditions identified in the IR, which indicate WRD “may” require measurement, are inadeqioate
ensure that water is in fact only captured whenrgtream scenic waterway flows and instream wagbitsiare being
met, as well as to ensure that appropriation igeidnon to the limited seasons of use proposedéwnpplicant.

The applicant applied for the right to appropriatger year round. There are 86 reservoirs in guresiThe John
Day River Basin is very large and the WRD doeshast adequate field staff to ensure, via sitesyitlitat the applicant
would be withdrawing water in accordance to thesseal restrictions the WRD is proposing. If thiplication is
approved, the WRD should require, at a minimum:

» Before water use begins at any of the 86 propossetvoirs, the permittee shaiktall staff gages that
measure the entire range and stage between fatmaslevel and dead-pool storage at all 86 resiesv

» The permittee shable required to complete record of the water usett enonth and submit reports
monthly on all 86 reservoirs.

» Permittee shabe required to measure inflow and outflow at élir8servoirsabove and below each
reservoir to ensure that live flow is not impededsale the storage seasons. Reporting monthheto t
WRD.

5. The proposed use will be detrimental to the public interest because the fish screening and passage
conditions areinadequate

The IR states that the applicant “may” be requiceithstall fish screens at the point of diversidrhere is no
mention of fish passage, despite the fact thaifate proposed reservoirs are in-channel. Si¢H, Oregon law has
required upstream and downstream passage atifitli@robstructions in those Oregon waters in @fhimigratory native
fish are currently or have historically been présmygardless of stream size. ORS 509.585 . Thie WRD approves
these 86 reservoirs encompassed under this onét pgplication, WRD must require passage at alted®@rvoirs.

6. The proposed use be detrimental to the public interest because it will impair water quality
The Thirtymile system is listed under the stategddew quality limited 303(d) list for flow, habitatodification,

sedimentation and temperature. The Lower JohnHbkagr, the receiving stream, is also listed fotethmora of water
guality parameters. Diversion of water and stoiinig reservoirs will likely exacerbate existing t@aquality problems
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by depleting flows and raising water temperatureetkof which will likely have an adverse effectfish. Moreover,
the proposed use of “livestock” will most certainlgaw livestock to the “in channel” reservoirs, aliniwill likely further
aggravate already existing sedimentation problems.

The proposed reservoirs fall within the Agricudtlivwater Quality Management Program for the LovadmIDay
River, which, among other things requires miningzarosion and maintaining streamside vegetatioAR ©03-095-
2940. The proposed use of “livestock watering”egp to be in direct conflict with Management Hiarthis subbasin.
Aside from referencing this plan, the IR does raitain any review of the impacts of this applicatam water quality,
nor does it propose its fairly standard conditioat restricts the use of water if the quality &f #ource stream or any
downstream waters if those waters no longer mestiey state or federal water quality standardstdueduced flows.

Conclusion: The John Day River Basin is severely overappabdgd and suffers from degraded water quality.
The basin is of great importance to steelhead #met gold water native fish. The Thirtymile Cresjstem is currently
the focus of numerous restoration efforts by a remalb nongovernmental organizations, as well asabal Soil and
Water Conservation District. The Oregon Plan a@lsatifies this system as a priority for streantgestion. The
proposed applications will allow the use of watettis directly contrary to the many efforts totoes both flow and
watershed health, and will lead to the further ddgtion of the Thirtymile and John Day River systeror the reasons
outlined above, these applications should be denied

Sincerely,
&

Kimberley Priestley, Assistant Director
WaterWatch of Oregon

bt

Bill Bakke, Executive Director
Native Fish Society
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